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Litigators often reach for doctrines such as res judicata or collateral estoppel to narrow 
the scope of a case. Res judicata prevents re-litigation of the same claim that was 
litigated in a prior case. Collateral estoppel prevents re-litigation of the same issue that 
was decided in a prior case. These are powerful tools which may short circuit the 
opposing side's case or important issues in that case. Surprisingly, there is another tool 
with potential power in the same league as that of res judicata and collateral estoppel, 
but it is almost always used in its weakest form. While judicial notice of court records is 
often requested, its scope and meaning is frequently misunderstood and it is rarely 
used to prevent re-litigation of an issue.  
 
A request for judicial notice is made under California Evidence Code Section 453. 
Section 452(d) authorizes courts to take judicial notice of court records. Case law 
follows the code in allowing judicial notice of court records. Duggal v. G.E. Capital 
Communications Services, Inc., 81 Cal. App.4th 81, 86 (2000). Judicial notice may be 
taken of records in another court's file or in a court's own files. Thornton v. Rhoden, 
245 Cal. App. 2d 80, 96 n.17 (1966). 
 
There are two vastly different kinds of judicial notice of court records. A request for 
judicial notice of a court record, without more, only directs the court to acknowledge 
the existence of documents in court files. For example, a court could take judicial notice 
that an answer to a complaint has been filed. This type of judicial notice achieves 
nothing with respect to the content of the documents. To continue with the example, 
the answer might allege that the complaint is barred by the statute of limitations. 
Simply requesting judicial notice of the answer does not compel the court to accept the 
validity of the defense of the statute of limitations. This makes perfect sense, because 
that defense has not been proved, it is only alleged. While this analysis is obvious with 
respect to pleadings, it also applies to other documents in a court file - such as 
contracts. A request to take judicial notice of a contract in the court's file does not 
achieve anything with respect to the content of that contract; it does not establish any 
facts or findings. 
 
But a party can seek a far more powerful type of judicial notice of court records - one 
which does establish facts or findings that cannot be litigated again. This type of judicial 
notice focuses on the content of a document and asks that the court be bound by that 
content. To achieve this type of judicial notice, a party must determine what kinds of 
documents are eligible for this more meaningful type of judicial notice. It must select 
one of those eligible documents, and it must provide authority to the court to support 
the request. The authority must go beyond the routine request for notice that a 
document is in a court file. 



 
Only a few documents are eligible for this more meaningful type of judicial notice. "A 
court may take judicial notice of the existence of each document in a court file, but can 
only take judicial notice of the truth of facts asserted in documents such as orders, 
findings of fact and conclusions of law, and judgments." Day v. Sharp, 50 Cal. App. 3d 
904, 914 (1975). This type of judicial notice is limited to court orders, findings and 
judgments. Jury verdicts fall within the scope of this notice as well. This type of judicial 
notice can be very powerful because the court before which the request is made is 
bound by the facts or findings in the court record. Like collateral estoppel or res 
judicata, this type of judicial notice limits the scope of proceedings in the current case.  
 
Assuming the appropriate request and the correct category of document, the court has 
little leeway. Once judicial notice has been appropriately requested, Evidence Code 
Section 453 provides that judicial notice of the requested matters becomes compulsory. 
A skillful party can use judicial notice to establish important facts or orders based upon 
findings in a prior (or the same) case. The party then need not do further work to prove 
those facts or orders. "[T]he weight of authority is that, where notice is mandatory, the 
effect is substantially that of a conclusive presumption; i.e., the fact must be accepted 
and no evidence can be offered to dispute it." 1 Witkin Cal. Evid. 4th (2000) Judicial 
Notice Section 3(2), p. 103. This conclusive effect means that this is not a situation in 
which one side offers proof and the other may rebut it, but rather a situation in which 
the parties are bound by the prior determination - just like res judicata and collateral 
estoppel. 
 
Antonio R. Sarabia II is the principal in IP Business Law, Inc., he specializes in licensing, victim restitution, 
contracts, trademarks and copyrights. He can be reached at (310) 377-5171 or www.calrestitution.com; 
asarabia@cox.net. 
 


